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PREAMBLE 

The Society recognizes there are many avenues and aspects of trial consulting.  The 
Code provides enforceable standards and offers guidance in many areas common to 
trial consultants working in this diverse field.  The Code applies only to work-related 
activities.  This Preamble offers a framework for better understanding each of the 
Code’s components.  The Code provides for: Ethical Principles, Professional 
Standards, Practice Guidelines, and Commentary. 

 
Ethical Principles 
The Ethical Principles are a statement of shared values that are intended to inform the 
professional judgment of the working trial consultant striving for the highest professional 
ideals.  Our Society is comprised of professionals with very diverse backgrounds from 
research science to the law, from applied work in psychology to marketing, advertising 
and public opinion research.  We have members specializing in professional 
communication applications from drama, training and education to mass 
communications, behavioral science, linguistics and more.  These professional 
disciplines have bodies of knowledge and ethical principles of their own, which were 
considered during the creation of our own Code.  Our Ethical Principles are not 
intended to supplant the principles of any other profession, nor should they be seen as 
an attempt to adopt or incorporate them, in whole or in part. 

Professional Standards 

The Professional Standards set forth rules enforceable by the Society for professional 
conduct as a trial consultant.  The Professional Standards are not exhaustive.  Rather the 
Code through its Ethical Principles, Professional Standards and Practice Guidelines 
reflects a common set of evolving values upon which trial consultants strive to build their 
professional consulting work.  In areas where recognized Professional Standards do not 
yet exist, trial consultants should exercise careful judgment and take appropriate 
precautions in their work. 

Practice Guidelines 
The Practice Guidelines consist of suggested business practices based on, but not 
limited to, the practical experiences of members, current research, the emergence of 
new techniques or practices, applicable case or statutory law and other sources of 
relevant information.  The ASTC recognizes trial consultants draw on diverse 
professional backgrounds, often work in unique situations, and function in a variable 
context influenced by many factors.  The Practice Guidelines are informative only and 
are not meant to be comprehensive, exclusive or to supplant the professional judgment 
of a consultant. 

 
Although Ethical Principles and Practice Guidelines are not enforceable rules, they 
should be considered by trial consultants in choosing courses of action.  Moreover, they 
may be considered by the Board of Directors or other designated Committee in 
interpreting the Professional Standards specifically and the Code generally. 
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Commentary 
Additional commentary is included to provide such added information that helps the 
reader clarify the meaning or context of particular Ethical Principles, Professional 
Standards or Practice Guidelines. 
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ETHICAL PRINCIPLES 

l. Competence 
 

Trial consultants strive to maintain high standards of competence in their work.  
They recognize the boundaries of their particular competencies and the 
limitations of their expertise.  When in the role of trial consultant, the member 
does not practice law but seeks to enhance the practice of law by facilitating the 
skills of the legal practitioner.  Trial consultants are dedicated to providing the 
legal community with information on litigation related behavior and 
communication.  They provide only those services and use only those 
techniques for which they are qualified by education, training, or experience.  
They maintain knowledge of relevant professional information related to the 
services they render. 

 
ll. Integrity 

 
Trial consultants conduct themselves at all times with professional integrity, 
personal dignity and respect for the legal system. 

 
lll. Professional Responsibility 

 
Trial consultants uphold professional standards of conduct and clarify their 
professional roles and obligations. 

lV. Social Responsibility 
 

Trial consultants comply with the law and encourage the development of law and 
social policy that serve the interests of their clients and the public generally. 

 
Trial consultants strengthen and improve the legal system by offering pro bono 
services to indigent litigants, to law schools, and law firm training programs, to 
court systems and legislative bodies, and to training programs within our own 
profession. 

 
V. Professional Behavior 

Members will treat other members with respect and integrity.  Communications 
with each other and about each other will be conducted in a civil and 
professional manner. 
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GENERAL PROFESSIONAL STANDARDS 

I. Consultant-Client Relationship 
 

The trial consultant is generally retained directly by the attorney but may 
be employed by the litigant or insurer representing the litigant. 

A. Attorney as Client: 
 

The trial consultant who is retained by the attorney: (1) works under the 
direction and supervision of the attorney; (2) cooperates with the attorney 
to assure all consultant-attorney communication is subject, to the extent 
provided under the law, to attorney/client privilege and work-product 
doctrine. 

 
B. Litigant as Client: 

 
The trial consultant who is retained by the litigant informs the litigant, prior 
to retention that the consultant’s work will be treated as professionally 
confidential but probably is not subject to legal protection from disclosure 
under any attorney/client privilege, work-product, or other doctrine. 

C. Insurer as Client: 
 

The trial consultant who is retained by the insurer: (1) informs the attorney 
that the trial consultant works under the authority of the insurer; (2) 
cooperates with the attorney to assure all consultant-attorney 
communication is subject, to the extent possible under the law, to 
attorney/client privilege and work-product doctrine. 
 

D. Confidentiality: 
 

Regardless of the trial consultant’s relationship with their client or who 
directly retains them, trial consultants have a responsibility to keep the 
nature of their consulting work, and all confidential information related to 
their consulting work, confidential unless given express permission by the 
client.  Trial consultants have an obligation to make employees, interns, 
agents, or subcontractors aware of the responsibility to maintain client 
confidentiality. 
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II. Member-to-Member Relationships 
 

A. Contracts: 

 

Members who collaborate with each other shall abide by the terms of 
their oral and written agreements(s), if any. 

 
B. Intellectual Property Ownership 

 
Members shall respect and not infringe or misappropriate any other 
member’s intellectual property, trade secrets, or proprietary or 
confidential information. 

 
C. Non-Solicitation 

 

Subcontractor-Members introduced to a Contractor-Member’s individual 
client through a collaborative engagement shall not solicit the Contractor- 
Member’s individual client unless allowed under an agreement and shall 
engage in good-faith efforts to respect each other’s client relationships.1 
“Individual client” is limited to an individual person with whom the 
Contractor has an established client relationship.  It is not intended to be 
overly broad, e.g., to a whole firm, organization, or industry. 

 
III. Confidentiality 

 

Trial consultants are encouraged to utilize a subcontractor agreement 
with appropriate confidentiality provisions, including any of the templates 
provided by ASTC (available on the website). 

 
IV. Training and Provision of Services 

The trial consultant fully discloses academic qualifications and consulting 
experience to potential clients, specifies the services provided, and 
identifies the objectives of each consultation. 

 
lV. Advertising and Publicity 

Trial consultants may advertise services.  Such advertising avoids material 
misrepresentation of qualifications, experience, and research or trial 
outcomes.  Client permission is obtained prior to the placement of any 
advertisement that identifies a client or case.  The trial consultant does not 
publish a claim to a win-loss record. 
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V. Conflicts of Interest 
 

Trial consultants do not provide services for a client if those services 
appear to be in conflict with the interest of another client, unless the trial 
consultant informs each client of the nature of the conflict and both clients 
give their consent.  The trial consultant remains alert throughout the 
consultant-client relationship for potential conflicts with present and past 
clients, and with present and past clients of trial consultants employed 
within the same business or practice group. 

 
VI. Integrity of the Jury Pool 

 
Trial consultants provide all services in a manner that will protect the 
integrity of the jury pool. 

 
VII. Consultant-Client Relationship 

 
Trial consultants may utilize social media for a variety of purposes.  ASTC 
Members shall be aware of and sensitive to how their social media posts 
can create potential violations of sections of the ASTC Professional Code 
or pose other risks to themselves or their clients. 

A. Maintaining Confidentiality on Social Media 
 

As stated in General Professional Standard I.A., trial consultants shall 
ensure all consultant-client communications are kept confidential under 
the attorney/client privilege and/or the work product doctrine, unless the 
client gives express permission for the trial consultant to make their 
involvement public.2 Trial consultants have an obligation to maintain the 
confidentiality of their clients’ case information and work they do for their 
clients, including not disclosing case-identifying information.  

 

B. Providing Commentary on Active or Past Litigation 
 

Trial consultants shall not provide any commentary on social media sites 
about a case for which the consultant is currently retained or was retained 
in the past, without express client permission.  

 

C. Avoid Creating Formal Relationships via Social Media 
 

Trial consultants shall be diligent in not having any communications on 
social media that could inadvertently create a formal consulting 
relationship.  Trial consultants shall not provide consulting advice to a 
non-client that the trial consultant would not otherwise give without an 
engagement letter in place.3  
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D. Avoid Creating Conflicts with Social Media Posts 

 

Trial consultants shall be mindful of their connections on social media 
platforms and their privacy settings in order to not inadvertently create a 
conflict of interest via a social media post.4 For example, trial consultants 
shall not post anything about current or previous engagements that they 
would not want opposing counsel or the judge overseeing the matter to 
see. 
 

E. Do Not Make Any Knowingly False Statements 
 

Trial consultants shall not make knowingly false statements or provide 
false information about their competencies, areas of expertise, services 
they provide, or skill sets on social media.5 Trial consultants are 
responsible for monitoring their own profiles and request any false 
information provided by others be removed. 
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GENERAL PROFESSIONAL GUIDELINES 
 

I.  Member-to-Member Relationships 
 

A. Non-Solicitation 
 

It is best practice for Members to include non-solicitation clauses within 
their engagement contracts and specify the terms within.1 

B. Personal / Professional Disputes 
 

Neither the ASTCNET listserv, nor any of the ASTC website forums are 
platforms for airing personal disputes or resolving contractual or other 
conflicts with fellow members.  These forums are intended for the exchange 
of relevant practice-related information among members. 

II. Use of Social Media for Business Purposes 
 

A. Maintaining Confidentiality on Social Media 
 
The trial consultant should be specific in what they ask the client to approve (for 
example, the trial consultant’s role, services provided, names of the trial team, photos, if 
any, that will be included in the post, and which platform on which the message will be 
posted).  
 
This includes anything posted on social media such as LinkedIn, Facebook, Instagram, 
or TikTok, or any other social media platforms.  The trial consultant should get 
permission, either verbally or in writing, for sharing information, including the fact of their 
involvement in the matter.  If the client makes the trial consultant’s involvement public, 
the trial consultant can acknowledge the client’s disclosure but not disclose anything 
beyond that.  For example, if a client thanks a trial consultant in a post, the trial 
consultant can acknowledge and respond directly to that post.  Any disclosure beyond 
acknowledging the client’s post should only be done with the client’s permission. 
 
Trial Consultants should not disclose any information on social media that could, 
whether directly or indirectly, reveal the identity of a case or the consultant’s involvement 
in it.  For example, "from my experience in a bribery case" is vague enough that no one 
could identify a case from just that information.  However, "I helped prepare the 
whistleblower in a bribery case in XX venue 3 yrs ago" or, more specifically, " I helped 
prepare the whistleblower in a bribery case in this venue 3 yrs ago involving XX type of 
public official" might make it very easy for someone in the legal community in that venue 
to identify the case. 
 
Similarly, trial consultants often post congratulatory statements to trial teams on social 
media and should also be cautious about the wording in these posts.  A post that shares 
an article about a courtroom victory and simply says, "So happy for this team" or 
“Congratulations to a great team” does not disclose whether the consultant was involved 
– that could be said whether the consultant was retained or not.  On the other hand, a 
post that says, "So proud to have been part of this team" does disclose involvement and 
should only be posted with client permission. 
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B. Do Not Make Any Knowingly False Statements 
 

Trial consultants shall monitor their social media profiles to ensure both their own 
information is current and accurate, and that others have not posted inaccurate 
information about them on their social media sites.  This includes monitoring LinkedIn 
endorsements to ensure no one makes false claims about a trial consultant’s skills or 
expertise. 
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GENERAL PROFESSIONAL STANDARDS AND GUIDELINES: 
COMMENTARY 

 

Standards 
 

1 Exceptions may include: 

1. When a client relationship already exists between the Subcontractor-Member and the Contractor-
Member’s individual client. 

 
2. As provided by law (e.g., limitations on non-compete agreements). 

 
3. The Contractor-Member’s individual client relationship ceases to exist, with little or no prospect of 
continuing in the future. 

 
4. An individual client relationship is developed by the Subcontractor-Member independently and 
subsequent to the engagement with the Contractor-Member in the normal course and scope of 
business or marketing. 

 
“Normal course and scope of business” may include, for example, a subsequent engagement 
secured by the Subcontractor through another person or firm where a contractor’s client is involved. 

 
“Normal course and scope of marketing” may include, for example, a presentation to a firm or 
organization, a publication, a referral, attendance at a conference or other meeting, etc. that 
prompts the Contractor’s client to initiate contact with the Subcontractor. 
 
2 The Professional Code references trial consultants’ need to maintain confidentiality in the following 
sections: 
General Professional Standards I – Consultant-Client Relationship (I.A., I.B., I.C., I.D. [if passed]) 
General Professional Standards IV – Advertising and Publicity 
Practice Area C – Small Group Research Duty to Clients (C.II.A.) and Duty to Participants (C.II.B) 
Practice Area F – Online Research Duty to Clients (F.I.B. and F.I.C.) 
Practice Area G – Visual Communication/Trial Technology (G.I.) 
 

3This is both for the trial consultants’ and potential client’s protection.  This standard is similar to 
guidance given to attorneys about communications initiated via their website in ABA Formal Opinion 
10-457 (Lawyer Websites).  
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-
opinions/aba-formal-opinion-10-457.pdf 
 
4 The Professional Code includes a standalone General Professional Standard regarding conflicts of 
interest, upon which this General Professional Standard expands specific to social media. 

General Professional Standards – Conflicts of Interest 
 
5 The Professional Code includes Ethical Principles and General Professional Standards regarding not 
making false statements, upon which this General Professional Standard expands specific to social 
media.  This application to the use of social media is similar to the New York County Lawyers 
Association Professional Ethics Committee Formal Opinion on attorneys’ use of social media. 

Ethical Principles I – Competence 
General Professional Standards III – Training and Provision of Services 
General Professional Standards IV – Advertising and Publicity 
New York County Lawyers Association Professional Ethics Committee Formal Opinion 748 (March 

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-10-457.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-10-457.pdf
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10, 2015) 
 
Guidelines 

1 It is also best practice for non-solicitation clauses to anticipate exceptions like those noted above.  


	PREAMBLE
	Ethical Principles
	Professional Standards
	Practice Guidelines
	Commentary

	ETHICAL PRINCIPLES
	l. Competence
	ll. Integrity
	lll. Professional Responsibility
	lV. Social Responsibility
	V. Professional Behavior

	GENERAL PROFESSIONAL STANDARDS
	I. Consultant-Client Relationship
	II. Member-to-Member Relationships
	III. Confidentiality
	IV. Training and Provision of Services
	lV. Advertising and Publicity
	V. Conflicts of Interest
	VI. Integrity of the Jury Pool
	VII. Consultant-Client Relationship
	I.  Member-to-Member Relationships
	II. Use of Social Media for Business Purposes

	PRACTICE AREA A:  VENUE SURVEYS
	VENUE SURVEYS: PROFESSIONAL STANDARDS
	I. Overview issues
	II. Basic Questionnaire Design
	III. Basic Survey Procedures
	IV. Data Analysis Issues

	VENUE SURVEYS: PRACTICE GUIDELINES
	I. Overview Issues
	II. Basic Questionnaire Design
	III. Basic Survey Procedures
	IV. Data Analysis Issues

	VENUE SURVEYS: COMMENTARY
	Preamble
	Professional Standards
	Overview Issues
	Basic Questionnaire Design
	Basic Survey Procedures

	Practice Guidelines
	Overview Issues
	Basic Questionnaire Design
	Basic Survey Procedures


	APPENDIX 1 BIBLIOGRAPHY
	APPENDIX 2 BIBLIOGRAPHY
	PRACTICE AREA B:  WITNESS PREPARATION
	WITNESS PREPARATION: PROFESSIONAL STANDARDS
	I. Compliance with Laws and Rules
	II. Duty to Clients
	III. Duty to Witnesses

	WITNESS PREPARATION: PRACTICE GUIDELINES
	I. Compliance with Laws and Rules
	II. Duty to Clients
	III. Methods

	WITNESS PREPARATION: COMMENTARY
	Preamble
	Standards
	Guidelines

	PRACTICE AREA C:  SMALL GROUP RESEARCH (SGR)
	SMALL GROUP RESEARCH: PROFESSIONAL STANDARDS
	I. Appropriate Applications of SGR
	II. Duty to Clients
	III. Duty to Participants
	IV. Methodology

	SMALL GROUP RESEARCH: PRACTICE GUIDELINES
	I. Appropriate Applications of SGR
	II. Duty to Clients
	III. Duty to Participants
	IV. Methodology

	PRACTICE AREA D:  JURY SELECTION
	JURY SELECTION: PROFESSIONAL STANDARDS
	I. Compliance with Law and Rules
	II. Contact or Communication with Jurors
	III. Confidential Juror Information
	IV. Discriminatory Use of Peremptory Challenges

	JURY SELECTION: PRACTICE GUIDELINES
	I. Compliance with Law and Rules
	II. Contact or Communication with Jurors

	JURY SELECTION: COMMENTARY
	Practice Guidelines

	PRACTICE AREA E:  POST TRIAL JUROR INTERVIEWS (PTJI)
	POST TRIAL JUROR INTERVIEWS: PROFESSIONAL STANDARDS
	I. Compliance with Law and Rules
	II. Duty to Clients
	III. Duty to Participants

	POST TRIAL JUROR INTERVIEWS: PRACTICE GUIDELINES
	I. Compliance with Law and Rules
	II. Duty to Clients
	III. Duty to Participants

	POST TRIAL JUROR INTERVIEWS: COMMENTARY
	Preamble
	Standards
	Guidelines

	PRACTICE AREA F:  ONLINE RESEARCH
	ONLINE RESEARCH: PROFESSIONAL STANDARDS
	II. Duty to Clients
	ONLINE RESEARCH: PRACTICE GUIDELINES
	II. Duty to Participants

	PRACTICE AREA G:  VISUAL COMMUNICATION / TRIAL TECHNOLOGY



